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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

STATE OF OKLAHOMA,
Plaintiff,

)
)
)
)
\A ) Case No. 05-cv-329-GKF(SAJ)
)
TYSON FOODS, INC.,, et al., )

)

)

Defendants.

STATE OF OKLAHOMA'S MOTION TO COMPEL DEFENDANT CARGILL, INC.
AND DEFENDANT CARGILL TURKEY PRODUCTIONLLC TO PRODUCE FOR
DEPOSITION A 30(b)(6) DESIGNEE FULLY KNOWLEDGEABLE ON THE NOTICED
SUBJECTS AND INTEGRATED BRIEF IN SUPPORT THEREOF
Plaintiff, the State of Oklahoma, ex rel. W.A. Drew Edmondson, in his capacity as
Attorney General of the State of Oklahoma and Oklahoma Secretary of the Environment C.
Miles Tolbert, in his capacity as the Trustee for Natural Resources for the State of Oklahoma
("the State"), pursuant to Federal Rule of Civil Procedure 37, respectfully moves this Court for
an order compelling Defendant Cargill, Inc. and Defendant Cargill Turkey Production LLC to
produce for deposition a 30(b)(6) designee fully knowledgeable on the noticed subjects. In
support of its motion, the State states:
I. Introduction
Defendant Cargill, Inc. and Defendant Cargill Turkey Production LLC ("the Cargill
Defendants") are refusing to produce a corporate designee with knowledge concerning subjects
that go to the very heart of the State's lawsuit. In a blatant attempt to obstruct the State's right to
prove its case, and in clear disregard of Rule 30(b)(6), the Cargill Defendants have stated their

intention to limit the scope of their 30(b)(6) designee's preparation to only those documents that

the Cargill Defendants have produced to date. Moreover, the Cargill Defendants have
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improperly sought to limit the scope of the State’s questioning regarding (1) the full scope of the
Cargill Defendants' activities in the Illinois River Watershed relating to poultry growing, (2) the
full scope of the Cargill Defendants' knowledge of the effects on the environment of poultry
waste and its constituents, and (3) the organizational structure and operations of Cargill business
units that deal with issues pertaining to effects on the environment of poultry waste and its
constituents. In short, the Cargill Defendants appear only to be willing to produce a witness that
will support its defenses, while professing to be "not knowledgeable" about any of the State's
claims. This limitation is unsupportable, obstructionist, and a clear violation of the Federal
Rules. Accordingly, the State's motion to compel should be granted.'

II. Background

On July 13, 2007, the State served upon the Cargill Defendants 30(b)(6) deposition
notices. See Ex. 1. As is clear from a review of these notices, the State is seeking information
from a corporate designee of the Cargill Defendants on core subjects in this lawsuit.

Rather than agreeing to produce a corporate designee on the noticed subjects, the Cargill
Defendants wrote a letter to the State raising various objections. See Ex. 3. Counsel for both
sides met and conferred on August 1, 2007, regarding these objections. During that meeting the
State explained the propriety of its 30(b)(6) notices and attempted to respond constructively to
the Cargill Defendants' objections. Following that meet and confer session, on August 6, 2007,
the Cargill Defendants wrote the State another letter attempting to put additional conditions on

the deposition before agreeing to produce its corporate designee. See Ex. 4. Specifically, despite

: The State certifies that pursuant to LCvR 37.1 that it has conferred in good faith

with the Cargill Defendants in an effort to resolve this dispute without Court involvement, but
that it has been unsuccessful.

2 On July 16, 2007, amended notices were served to state that the depositions
would be videotaped. See Ex. 2.
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conditioned the production of any 30(b)(6) designee upon the State agreeing to allow the Cargill

Defendants to improperly limit the scope of their designee's preparation to only those documents

the Cargill Defendants have produced to date or information with which the designee is

otherwise independently familiar. Moreover, the Cargill Defendants have improperly taken the

position that even though they are not providing a fully-prepared knowledgeable designee (as is

their obligation under the Federal Rules), they will object to the State seeking to do a follow-up

deposition of the identified designee. See Ex. 4}

The Cargill Defendants' conditions are unsupportable. Accordingly, the State moves to

compel.*
III. Argument

A. The Cargill Defendants are required to produce a fully knowledgeable
designee

The law is clear: "To fully satisfy the [Rule 30(b)(6) request . . . the corporation must

sufficiently 'prepare [the designee] so that [the designee] may give complete, knowledgeable and

binding answers on behalf of the corporation." Cupp v. Edward D. Jones & Co., L.P., 2007 WL

982336, *1 (N.D. Okla. Mar. 29, 2007) (citation omitted); see also Nevada Power Co. v.

3 In a letter dated August 9, 2007, the Cargill Defendants reiterated "the manner in

which the Cargill Defendants will proceed with the 30(b)(6) deposition and prepare their

witnesses." Ex. 5. That is to say, the Cargill Defendants continue to refuse, as is their duty, to

fully prepare their designee on the subject matters listed in the 30(b)(6) notices.

4

This is not the first time the State has been forced to move to compel the Cargill

Defendants to produce a knowledgeable witness. In its July 6, 2007 Order this Court granted the

State's motion to compel the Cargill Defendants to make a knowledgeable 30(b)(6) witness
available for deposition regarding the Cargill Defendants' document production. See DKT #

1207 ("The state is entitled to depose a Cargill representative who can give complete and
knowledgeable answers regarding the scope and completeness of the search for Cargill's
document production") (emphasis added).
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Monsanto Co., 891 F.Supp. 1406, 1418 (D. Nev. 1995) ("In producing representatives for a Rule
30(b)(6) deposition, a corporation must prepare them to give 'complete, knowledgeable and
binding answers") (citation omitted). As explained in Payless Shoesource Worldwide, Inc. v.
Target Corp., 2007 WL 1959194, *1 (D. Kan. June 29, 2007):

"With regard to choosing a deponent to speak on behalf of the corporation,

companies 'have a duty to make a conscientious, good-faith effort to designate

knowledgeable persons for Rule 30(b)(6) depositions and to prepare them fully to

unevasively answer questions about the designated subject matter." This duty

does not require personal knowledge of the subject matter, but rather "'implicitly

requires persons to review all matters known or reasonably available to [the

corporation] in preparation for the 30(b)(6) deposition." Thus, "to avoid liability,

the noticed party must designate persons knowledgeable in the areas of inquiry

listed in the notice."

(Citations omitted.) As one court astutely noted, "the responding party 'must prepare deponents
by having them review prior fact witness deposition testimony as well as documents and
deposition exhibits.' Any other interpretation of the Rule would allow the responding
corporation to 'sandbag' the deposition process" Ice Corp. v. Hamilton Sundstrand Corp., 2007
WL 1732369, *4 (D. Kan. June 11, 2007) (citation omitted).

The Cargill Defendants should not be permitted to "sandbag" the deposition process by
refusing to produce a fully knowledgeable designee. That preparing such a witness is
burdensome is of no consequence. See id. ("That such depositions could be onerous to the
corporation-party makes little difference"). "[T]he burden upon such a responding entity is
justified since a corporation can only act through its employees." Id. In short, the Cargill

Defendants are required under the rules to produce a fully knowledgeable designee to testify on

the subjects identified in the State's 30(b)(6) notices.
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B. The Cargill Defendants' restrictions on the temporal scope of its 30(b)(6)
designee preparation are improper

Many of the subjects identified in the State's 30(b)(6) notices to the Cargill Defendants
go to the issue of the Cargill Defendants' knowledge of the environmental effects of the land
application of poultry waste. See Ex. 2. This Court has ruled that discovery into such matters is
appropriate "without any limit as to the date of the documents . . .." July 6, 2007 Order, p. 3
[DKT #1207]. The Cargill Defendants nonetheless unilaterally declare that "designee(s) will not
be prepared to discuss corporate documents not yet produced or with which the designee is not
independently familiar." See Ex. 4, p. 2 (emphasis added). Such a position is untenable under
the Federal Rules and this Court's order.

Equally untenable is the Cargill Defendants' position that it is unreasonable for them to
produce a 30(b)(6) designee knowledgeable about how their operations have evolved over the
forty years that they have been active in the Illinois River Watershed. As noted above, for (at
least) this same period of time the Cargill Defendants are required to be prepared to answer as to
their knowledge of the actual or potential environmental and health impacts of the land
application of poultry waste. This preparation would necessarily include preparation of their
designee to address any and all efforts they have undertaken during the entire time that they have
operated in the Illinois River Watershed to evaluate or quantify the environmental or human
health risks posed by their poultry operations in this watershed. Similarly, the Cargill
Defendants should be expected to prepare their designee to address, over this same period of
time, their policies and practices pertaining to the management, handling, spreading and disposal
of poultry waste generated by their operations in the Illinois River Watershed. All of this
testimony goes not only to the essence of the State's claims but also to the very heart of the

Cargill Defendants' denial of responsibility for the environmental deterioration of the Illinois
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River Watershed and the growing dangers to human health there. Simply put, contrary to the
Cargill Defendants' suggestion, the appropriate period of inquiry for discovery for these subjects
is clear. Federal Rule 30(b)(6) requires the Cargill Defendants to produce a witness that is
prepared to answer questions on these subjects.

C. The Cargill Defendants' restrictions on the geographical scope of its 30(b)(6)
designee preparation are improper

Despite the Court ruling that discovery into the Cargill Defendants' knowledge of the
environmental effects of the land application of poultry waste is appropriate "without any limit
as to . . . geographical location to which they relate," see July 6, 2007 Order, p. 3 [DKT #1207],
the Cargill Defendants similarly attempt to limit the scope of the State's inquiry. And again the

Cargill Defendants unilaterally declare that their "designee would not be prepared to discuss

corporate documents not yet produced or with which the designee is not independently familiar."
See Ex. 4, pp. 2-3 (emphasis added). Again, such a position is untenable under the Federal Rules
and this Court's order.

Specifically, the Cargill Defendants are required to produce a designee that is
knowledgeable about the propensity of poultry waste -- or any of its constituents -- to be released
or to run off from land to which it is applied and cause environmental pollution irrespective of
where or from what operations that knowledge is derived. To the extent it has such knowledge

based upon any of its operations, it plainly cannot shield such knowledge from discovery.’

> At least part of the basis for the Cargill Defendants' argument is an overly broad

reading of the term "data" as used in the Court's July 6, 2007 Order. "Data" is "factual
information (as measurements or statistics) used as a basis for reasoning, discussion, or
calculation." See Merriam Webster's Collegiate Dictionary (10th ed.). Accordingly, under a
plain reading of the term "data," the State is clearly entitled, at a minimum, to any environmental
impact conclusions that are reached from any data the Cargill Defendants have. That would
include the environmental impact conclusions as to any individual constituent that may be found
in poultry waste.
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D. The Cargill Defendants' restrictions on the preparation of their 30(b)(6)
designee with respect to knowledge of their corporate organization are
improper

Next, the Cargill Defendants assert that they are not willing to produce a witness fully

knowledgeable of Cargill’s corporate structure. Contrary to the Cargill Defendants' suggestion,
the State does not seek to quiz the 30(b)(6) designee as to each of its 90 different business units
in more than 60 different countries. See Ex. 4, p. 3. The State is entitled to a designee, however,
who is fully knowledgeable about the organizational structure and operations of each of those
business units, irrespective of location, which deals with issues pertaining to or have knowledge
of the environmental impacts of the release or run-off of poultry waste or any of its constituents.

E. The Cargill Defendants must produce a designee who is fully knowledgeable
about any release or run-off of poultry waste generated at Cargill's own or
contract growing operations

The Cargill Defendants have refused to prepare a designee "to discuss any specific

instances of 'run-off' . . . that have not been disclosed in the State's interrogatory responses.”" Ex.
4,p. 4. This is improper. To the extent the Cargill Defendants have knowledge of any instances
of poultry waste releases or run-off (including any of its constituents) in the Illinois River
Watershed, the Cargill Defendants are required to prepare their designee to testify on such

instances.

F. The State will be entitled to a follow-up deposition of the Cargill Defendants'
30(b)(6) designee to the extent the designee is not properly prepared

According to their letter, "the Cargill Defendants will object to any attempt by the State
to re-depose the identified designees on the basis of any information that may later be identified
in documents produced after the date of the deposition." Ex. 4, p. 4. This position is untenable
inasmuch as the Cargill Defendants have expressly stated that they are going to produce a less

than fully prepared designee for deposition. "Producing an unprepared witness is tantamount to



Case 4:05-cv-00329-GKF-PJC  Document 1244 Filed in USDC ND/OK on 08/16/2007 Page 8 of 13

a failure to appear at a deposition." Starlight International, Inc. v. Herlihy, 186 F.R.D. 626, 639
(D. Kan. 1999) (citation omitted). Therefore, the State will be entitled to a follow-up deposition
of the Cargill Defendants' designee to the extent he / she is not fully prepared on each and every
one of the noticed subjects. The Cargill Defendants cannot refuse to prepare its designee to fully
address such subjects as the Cargill Defendants' knowledge of the environmental impacts of their
waste disposal practices on the basis that they have yet to produce documents concerning those
subjects. Similarly, should the Cargill Defendants' designee misrepresent the state of corporate
knowledge relating to the noticed subjects and later document productions reveal that the Cargill
Defendants' designee was less than forthright or incomplete the State would have the right to
resume its deposition.
IV.  Conclusion

WHEREFORE, in light of the foregoing, this Court should enter an order compelling the
Cargill Defendants to make a 30(b)(6) designee fully knowledgeable on the noticed subjects
available for deposition.

Respectfully Submitted,

W.A. Drew Edmondson OBA # 2628
Attorney General

Kelly H. Burch OBA #17067

J. Trevor Hammons OBA #20234
Tina Lynn Izadi OBA #17978
Assistant Attorneys General

State of Oklahoma

313 N.E. 21% St.

Oklahoma City, OK 73105

(405) 521-3921

/s/ M. David Riggs

M. David Riggs OBA #7583
Joseph P. Lennart OBA #5371
Richard T. Garren OBA #3253
Douglas A. Wilson OBA #13128
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Sharon K. Weaver OBA #19010

Robert A. Nance OBA #6581

D. Sharon Gentry OBA #15641

Riggs, Abney, Neal, Turpen,
Orbison & Lewis

502 West Sixth Street

Tulsa, OK 74119

(918) 587-3161

James Randall Miller, OBA #6214
Louis Werner Bullock, OBA #1305
Miller Keffer & Bullock

222 S. Kenosha

Tulsa, OK 74120-2421

(918) 743-4460

David P. Page, OBA #6852
Bell Legal Group

222 S. Kenosha

Tulsa, OK 74120

(918) 398-6800

Frederick C. Baker
(admitted pro hac vice)
Lee M. Heath

(admitted pro hac vice)
Elizabeth C. Ward
(admitted pro hac vice)
Elizabeth Claire Xidis
(admitted pro hac vice)
Motley Rice, LLC

28 Bridgeside Boulevard
Mount Pleasant, SC 29465
(843) 216-9280

William H. Narwold
(admitted pro hac vice)
Ingrid L. Moll

(admitted pro hac vice)
Motley Rice, LLC

20 Church Street, 17" Floor
Hartford, CT 06103

(860) 882-1676

Jonathan D. Orent
(admitted pro hac vice)
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Michael G. Rousseau
(admitted pro hac vice)
Fidelma L. Fitzpatrick
Motley Rice, LLC

321 South Main Street
Providence, RI 02940
(401) 457-7700

Attorneys for the State of Oklahoma

CERTIFICATE OF SERVICE

I hereby certify that on this 16th day of August, 2007, I electronically transmitted the
above and foregoing pleading to the Clerk of the Court using the ECF System for filing and a
transmittal of a Notice of Electronic Filing to the following ECF registrants:

Frederick C Baker fbaker@motleyrice.com, mcarr@motleyrice.com;
fhmorgan@motleyrice.com

Michael R. Bond michael. bond@kutakrock.com, amy.smith@kutakrock.com
Vicki Bronson  vbronson@cwlaw.com, Iphillips@cwlaw.com
Paula M Buchwald pbuchwald@ryanwhaley.com

Louis Werner Bullock LBULLOCK@MKBLAW.NET, NHODGE@MKBLAW.NET,;
BDEJONG@MKBLAW.NET

Gary S Chilton  gchilton@hcdattorneys.com
Robin S Conrad  rconrad@uschamber.com

W A Drew Edmondson  fc_docket@oag.state.ok.us, drew_edmondson@oag.state.ok.us;
suzy thrash@oag.state.ok.us.

Delmar R Ehrich ~ dehrich@faegre.com, etriplett@faegre.com; ; gsperrazza@faegre.com
John R Elrod  jelrod@cwlaw.com, vmorgan@cwlaw.com

Fidelma L. Fitzpatrick ffitzpatrick@motleyrice.com

Bruce Wayne Freeman bfreeman@cwlaw.com, Iclark@cwlaw.com

D. Richard Funk rfunk@cwlaw.com

Richard T Garren rgarren@riggsabney.com, dellis@riggsabney.com

Dorothy Sharon Gentry  sgentry@riggsabney.com, jzielinski@riggsabney.com

Robert W George robert.george@kutakrock.com, sue.arens@kutakrock.com;
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Jennifer Stockton Griffin  jgriffin@lathropgage.com
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_Burnett@oag.state.ok.us

Lee M Heath! lheath@motleyrice.com
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Philip D Hixon phixon@mcdaniel-lawfirm.com

Mark D Hopson mhopson@sidley.com, joraker@sidley.com

Kelly S Hunter Burch  fc.docket@oag.state.ok.us, kelly burch@oag.state.ok.us;
jean_burnett@oag.state.ok.us

Tina Lynn Izadi; tina_izadi@oag.state.ok.us

Stephen L Jantzen —sjantzen@ryanwhaley.com, mantene@ryanwhaley.com;
loelke@ryanwhaley.com

Bruce Jones bjones@faegre.com, dybarra@faegre.com; jintermill@faegre.com;
cdolan@faegre.com

Jay Thomas Jorgensen jjorgensen@sidley.com

Raymond Thomas Lay rtl@kiralaw.com, dianna@kiralaw.com

Krisann C. Kleibacker Lee; kklee@faegre.com

Nicole Marie Longwell  Nlongwell@@mcdaniel-lawfirm.com

Archer Scott McDaniel —smcdaniel@mcdaniel-lawfirm.com

Thomas James McGeady tjmcgeady@loganlowry.com

James Randall Miller rmiller@mkblaw.net, smilata@mkblaw.net; clagrone@mkblaw.net

Charles Livingston Moulton  Charles.Moulton@arkansasag.gov,
Kendra.Jones@arkansasag.gov

Indrid Moll; imoll@motleyrice.com
Robert Allen Nance rmmance@riggsabney.com, jzielinski@riggsabney.com
William H Narwold  bnarwold@motleyrice.com

Jonathan Orent ; jorent@motleyrice.com
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David Phillip Page  dpage@edbelllaw.com, smilata@edbelllaw.com

Robert Paul Redemann  rredemann@pmrlaw.net, scouch@pmrlaw.net

Melvin David Riggs  driggs@riggsabney.com, pmurta@riggsabney.com

Randall Eugene Rose ! rer@owenslawfirmpc.com, ka@owenslawfirmpc.com
Michael Rousseau ; mrousseau@motleyrice.com

Robert E Sanders  rsanders@youngwilliams.com,

David Charles Senger  dsenger@pmrlaw.net, scouch@pmrlaw.net; ntorres@pmrlaw.net
Paul E Thompson , Jr  pthompson@bassettlawfirm.com

Colin Hampton Tucker  chtucker@rhodesokla.com, scottom@rhodesokla.com
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Elizabeth C Ward Iward@motleyrice.com
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Gary V Weeks !

Terry Wayen West  terry@thewestlawfirm.com,

Edwin Stephen Williams  steve.williams@youngwilliams.com
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Elizabeth Claire Xidis cxidis@motleyrice.com

Lawrence W Zeringue lzeringue@pmrlaw.net, scouch@pmrlaw.net

Also on this 16th day of August, 2007 I mailed a copy of the above and foregoing
pleading to:
David Gregory Brown
Lathrop & Gage, LC

314 E. High St.
Jefferson City, MO 65101
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Thomas C Green

Sidley Austin Brown & Wood LLP
1501 K STNW

WASHINGTON, DC 20005

Cary Silverman

Victor E Schwartz

Shook Hardy & Bacon LLP (Washington DC)
600 14TH ST NW STE 800

WASHINGTON, DC 20005-2004

C Miles Tolbert

Secretary of the Environment
State of Oklahoma

3800 NORTH CLASSEN
OKLAHOMA CITY, OK 73118

/s/ M. David Riggs
M. David Riggs
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